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Les résumés 

English Français 

L'épître d'Al-Alâhiz sur les chanteuses ( Risâlafi al-qiyàn ) peut être lue à la lumière des premières polémiques abbassides concernant l'interprétation de la loi 
islamique. Nous étudierons la relation d’al-G âhiz avec des experts juridiques tels que al-Sâfi'î, et le rôle joué par les débats juridiques et herméneutiques dans la 
structure de l'épître de al-G âhiz, en discutant des notions de istihsan et qiyos , et la dichotomie entre 'amal et niyya . Cette analyse nous permettra d’esquisser le 
discours sur le droit qui sous-tend la Risâlofi al qiyàn et de proposer une explication possible de sa relation avec le discours sur les passions. 

Il est possible de lire l'épître d'al-âhiz sur les esclaves chanteuses ( Risâlafi al-qiyân ) à la lumière de la polémique sur l’interprétation de la loi musulmane au 
début de la période abbasside. Dans cet article sont étudiés la relation d'al-âhiz avec les experts juridiques tels qu’al-Sâfi'ï et le rôle joué parles débats juridiques et 
herméneutiques dans la structure de l'épître d’al-âhiz, en discutant les notions d ' istihsân et de qiyâs , et la dichotomie 'amal / niyya . La mise en relief du 
discours sur la loi qui tend-tend la Risâla al-qiyâ permet d'avancer une explication possible de sa relation avec le discours sur les passions. 
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Texte intégral 

1 Au cours des dernières années, d'importantes contributions à l'étude d'al-ahi visaient à lire ses œuvres sous un jour nouveau et à réviser l'image 
stéréotypée de l'auteur comme un adepte mercuriel désireux de plaire à ses nombreux patrons. Cette caractérisation simpliste du «génie 
littéraire» d'al-G âhiz, associée à une emphase biographique trompeuse sur l'analyse de ses œuvres, a provoqué le phénomène érudit que James 
Montgomery a appelé le Buhalaism , une approche qui dissout les bizarreries apparentes des œuvres d'al-G àhi dans le monde, conventions 
familières de ses prétendus traités humoristiques, tels que le Kitâb al-Buhalâ À la suite de ces idées fausses, la réputation d'al-G âhiz en tant que 
témoin fiable et agent actif des polémiques politico-religieuses de la période du début d' Abbàsid a porté le stigmate de son inconstance et nombre 
de ses traités n'ont pas reçu l'attention qu'ils méritaient ^. Cet article, inspiré par le même esprit révisionniste, vise à contribuer à cette nouvelle 
lecture de l’héritage àhizian en mettant l’accent sur les complexités de l’une de ses œuvres les plus célèbres, 1’ Épître sur les filles chantantes ( 
Risâla fi al-qiyàn ). Concrètement, je me pencherai sur l’un des aspects de ce travail qui, à mon avis, a été particulièrement négligé par les 
spécialistes: le recours par al-G âhiz à des arguments juridiques. 

2 A cet égard, cet article est une expérience de lecture conjointe des traités de fiqh et d’ adab et une tentative de démonstration de la connaissance 
par al-G âhiz de l’herméneutique légale. La Risâlafi al-Qiyân d'Al-G âhiz a traditionnellement été interprétée comme une réflexion sur l'amour et 
la passion, en particulier après l'article influent de Cheikh-Moussa «La négation d'Éros», que je vais largement utiliser ^ . Je soutiendrai que, en 
plus de ce discours fondé sur la dichotomie Hubb / ’isq, il existe une deuxième ligne de discussion qui aborde une polémique savante concernant 
les limites de la prohibition légale et l’interprétation des sources révélées, et que ce contexte juridique est nécessaire pour une bonne 
compréhension de la Risâlafi al-qiyân . 

3 L'image d'al-G âhiz en tant qu'émdit versé dans les principes du droit ne correspond certainement pas à la description de l'auteur que l'on 
trouve dans les sources - et encore moins dans la littérature secondaire - et nécessite des explications supplémentaires. En fait, le peu que nous 
savons de la relation entre al-âhiz et les juristes musulmans de son temps et de sa connaissance des principes du droit donne une image très 
négative. Déjà au troisième / neuvième siècle, Ibn Qutayba, un des étudiants d'al-G âhiz, a mis le premier clou dans le cercueil où la crédibilité de 
son ancien professeur serait enterrée. Ibn al-Qutayba accusé G âhiz d'être inconstante, capable de défendre des opinions contradictoires, de 1 ' 
utilisation de faux Hadits et, pire encore, de forger les ^ . Cette opinion, alliée aux références mu'tazilites d'al-G âhiz, à son implication 
personnelle dans la Mihna et aux traités vitrioliques qu'il a écrits contre les membres du milieu traditionniste à qui il a qualifié avec mépris d' 
aswiyya et Nâbita , lui a valu la gloire dont il a toujours bénéficié, depuis, celui d’ adulte raffiné qui méprisait les érudits religieux, de théologien 
précieux mais anarchique, et defiagellum hereticorum à sa manière, qui a été déterminé pair sa défense de la cause mu'tazilite ®. 

4 We would not find many traces of al-G âhiz’s interest in fiqh if we paid attention to the inventory of his works. Out of the almost 300 titles 
collected by Charles Pellat, only one refers directly to a legal topic, the Kitâb fi Ijabar al-wâhid mentioned by al-Bàqillânï^. This work, if it ever 
existed, has not survived. The reference is also a single report in itself; wedo not hâve any other reference to this treatise, but al-Bâqillânï knew 
what he was talking about: this work is mentioned, together with al-G âhiz’s Nazm al-Qur 'ân and al-Radd alâ al-Nasârâ, as one of the works 
where the author discussed the concept of habar. 

5 The treatment of ahbâr is also the main topic of another treatise of al-G âhiz, the Kitâb al-ahbâr wa-kayfa tafihhu, where al-G âhiz reports the 
opinions of al-Nazzâm concerning hadîf. The information provided by this text does not offer any particular insight into al-G âhiz’s attitude 
towards the religious scholars and legal theory, but there are other works that, despite not being exclusively devoted to legal topics, show clearly 
that al-G âhiz was not only fauniliar with the legal polemics of his time, but also with the hermeneutical principles invoked in these debates. 

6 Of course, al-G âhiz’s interests were not reduced to the ahbâr. James Montgomery was the first to draw attention to the clear parallelisms 
between al-G âhiz’s définition of bayân and that made by al-§àfi'î in his Risâla^. For Montgomery, this discussion may hâve been part of a 
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polemical engagement with al-ââfi'ï’s treatment of this subject, an engagement that bas been also recognised by Joseph Lowry in bis study of al- 
ââfi'fs Risüla^. 

The relation between al-G âhiz and al-Sâfi'ï goes beyond the particular polemic concerning the définition of bayàn. Although I am aware of but 
a single direct reference to al-ââfi'ï in the works of al-G àhiz^", al-ââfi'ï is a constant presence in his treatises and al-G àhiz’s analysis of the 
religions sources, especially in his works on the imamate, is based on Sàfi'ite hermeneutics^’. The Risâlafi al-qiyàn provides a good example of 
this relation and, in general, of al-G âhiz’s knowledge of the legal polemics of his time. As I will argue, this epistle not only addreses real legal 
debates but also, legal polemics goveming the underl3dng logic of this treatise and structure the entire text. 


Dramatis personae and structure of the epistle 

Like the rest of al-G âhiz’s treatises, the Risâlafi al-qiyân is a polyphonie text of extraordinary complexity where several dialogic structures 
levels interact at varied levels. There are four interlocutors; three of them correspond to the different voices that speak in the epistle, as Cheikh- 
Moussa has shown, and the fourth are the addresses of the epistle, who do not speak but whose arguments are exposed and refuted:^^ 

1. The Abbâsid notables who defend their right to enjoy the pleasures provided by singing-girls and whose names are given in the opening 
paragraph. As Cheikh-Moussa has demonstrated, they were notable members of the Abbâsid court and their voice corresponds to the first 
person plural in §1-32 

2. Those who criticised the practice of fi’equenting the company of singing girls, who are referred to as Haswiyya, a péjorative term usually 
used by al-G âhiz to refer to the most ignorant members of the Traditionist milieu. They are the addresses of the epistle. 

3. Al-G âhiz, whose voice would correspond to the first person singular in §33-35, and, occasionally, also in other parts of the epistle. 

4. The merchants of singing girls (muqayyinün), who defend both the lawfulness of trading with slave-girls and the düatory ruses they 
employ to excite the passion of their clients, increase the frequency of their visits and obtain more benefits; their voice would correspond to 
the first person plural in §38-54. 

Both Pellat and Beeston, whose reading of al-G âhiz’s epistles is often conditioned by the digressive style of this author, hâve considered the 
Risâlafi al-qiyân a highly disorganised work; after ail, anecdotes were al-G âhiz’s bread and butter and his innate curiosity prevented him from 
following a systematic method^4. Of course, this is but one more of the “Buhalaist” stereot5qjes about this author that should be rejected. Beyond 
the welter of confusing voices there are two clear argumentative fines that structure the epistle: 

1. Discourse on law: the discussion between the purported authors of the epistle and their critics, the Haâwiyya, is centred on the discussion 
of the limits of the prohibitions contained in the revealed sources and the dichotomy harâmjhalâl. The defence of the lawfulness of their 
trade made by the muqayyinùn addresses similar critiques and is centred on the legal distinction between intention {niyya) and act 
( 'amal), and evidence (_zâhir) and suspicion (subha). 

2. Discourse on love and passion: this discourse has been read as an exposition of al-G àhiz’s ethical ideas to condemn the practice 
defended by the authors of the epistle. 

Cheikh-Moussa has cogently argued that al-G àhiz’s treatment of the qiyân is predicated upon a solid theory of human passions and has 
demonstrated how al-G âhiz’s treatment of the dichotomy hubb/ isq articulâtes part of the arguments developed in this epistle. For Cheikh- 
Moussa, the purpose of this work is to elevate the discourse on human passions to the ethical level, overcoming the sophistry of the legal 
disquisitions that emerges here and there throughout the treatise. For him, the legal principles adduced in this text are indisputable for the 
Muslims and, despite the efforts of the defenders of the relations with the qiyân to disguise their arguments behind decontextualised Qur'ânic 
quotations, the sari a clearly States that these practices are unlawful^. The references to legal arguments should be intei'preted, therefore, as 
satirical allusions that provoke the opposite effect to the one intended. The main purpose of al-G âhiz in this risâla is to define the ethical 
boundaries that the members of the hâssa should respect; consequently, the logic that underlines his treatment of the polemics concerning the 
qiyân should be found in al-G àhiz’s ethical théories. 

It is beyond doubt that the discourse on human passions constitutes one of the axis of this epistle. I do not consider, however, that legal 
considérations play any less a part. On the contrary, al-G âhiz’s epistle is also structured upon clear juridical argumentations and the legal issues 
prompted in this text were by no means undisputed, indeed, they refer to important polemics addressed by al-G âhiz in other works. 


The discourse on law in the Risâla fial-Qiyàn 

If we consider the legal justifications adduced against the contention that socializing with singing girls and participating in their trade is 
unlawful, we can indentify a clear and cohérent narrative line in the epistle that goes from the general to the particular: in the first part of the 
treatise, the discussion is focused on the lawfulness of the practice of seeing the faces of women, talking with them and enjo3dng their company; in 
the second part, the debate moves on to the slaves and hovers over proxenetism and sexual intercourse with singing-girls, often disguised as a 
commercial transaction. 

The preamble introduces the two main intellectual interlocutors of the treatise: the purported authors of the epistle and their adversaries, later 
on referred to as Haswiyya^^. The object of the polemic is also clearly stated: the authors hold that enjoying the company of singing slaves and 
participating in their trade does not contravene any law and they hâve decided to write this epistle so that their silence would not be interpreted as 
a tacit admission of the arguments of their critics. 

The first argumentative line is essentially devoted to refuting the daims of those who hold that looking at women and engaging in conversation 
with them is unlawful. The defence of this practice begins with a discussion of the natural causes explaining the mutual need of men and women 
that includes several references to Qur’ânic verses: the Earth is for man “a chattel and ‘a usufruct for a time’” (Q. 2:36); “the woman ‘was created 
so that [the man] could find solace in her’” (Q. 7:189, 30:21)^7; and “women are tillage ground for men” (Q. 2:223)^®. The aUeged authors of the 
risâla argue that men could hâve freely used women, as these verses imply, were it not that God had imposed over them the obligation (fard) of 
prohibiting that which is illicit and allowing that which is licit (tahrïm mâ harrama wa-tahlïl mâ ahalla Allâh) so that there would not be doubts 
concerning paternity and the assignation of inheritances^^. xhe object of the discussion conveyed in the first part of the epistle [§§7-27] is, 
precisely, to détermine what should and should not be prohibited concerning the relationship of men and women. 

The premise adduced to discuss this point may be read in tenus of legal theory: 

“Ever54hing that we do not find that the Book of God Almighty and the sunna of the Messenger of God -peace be upon him- hâve 
rendered unlawful (mahram) is legally indifferent (mubâh) and unqualified (mutlaq)', peuple deeming something good (istihsân) or 
bad (istiqbâh) do not provide any basis for legal reasoning (qiyâs) as long as we do not infer from the proscriptions (tahi'ïm) [in the 
Qur'ân and the sunna] a sign (dalïl) about something being good (husni-hi) and an indication of its lawfulness (halâli-hi). We do not 
know any rationale (wag h) for jealousy concerning other’s [gaining access to women] than those who are prohibited (harâm); were 
it not because of the existence of the prohibition [regarding the mahârim], jealousy would hâve disappeared and it would hâve been 
incumbent upon us [to apply] legal reasoning (qiyâs) about who is more entitled to a woman, [otherwise] someone would say: ‘no 
one is more adéquate for them than another, as they are like nosegays or apples that peuple exchange at one another’. That is why 
the man who would hâve had many women contents himself with one and shares the rest among his associâtes: when the legal 
obligation (farldd) of differentiating between the lawful and the unlawful (al-halâl wa-l-harâm) was established, then the Muslims 
contented themselves with the limit established for them and gave the man permission to do that which they authorise for him.”^° 

This passage is extremely complicated and présents serions textual problems. linterpret this argumentation as follows: ail prohibitions should 
dérivé from the revealed sources, Qur ’ân and sunna; if the révélation is silent concerning a particular issue this should be considered permitted, 
unless it is indifferent and unqualified. In order to ethically evaluate acts not directly addressed by the Qur’ân and the suna, and consider 
something good or bad, the reasoning should be based on the signs (dalâ il) provided by the legal prohibitions explicitly considered in the revealed 
sources, but it is not legitimate to infer legal rules form the opinion of the peuple about what should be considered good or bad (istihsân). 

It is worth noting that the emphasis falls on the limits of the prohibition rather than on the possibilities of extending it to other cases by 
appl3dng legal reasoning. In this regard, the condemnation of istihsân follows an extremely reductionist approach to the sources of law and is 
intended to limit the scope of the laws that forbid relations with women exclusively to the mahârim, as we can see in the several examples 
provided to illustrate this point in the G àhili 3 xa as well as in Islam. 

The famous couples of pre-Islamic udrï lovers are mentioned to demonstrate that looking at women and talking with them (al-naiar wa-l- 
muhâdata) was permitted in the G âhiliyya^^, and that Muhammad forbade this practice exclusively (ha.ssatan) when it involved married women, 
who should wear veil. With this particular exception, the Prophet did not abrogate this practice and it was not declared harâm in Islam^^. The 
custom of performing the circumambulation unveiled is also adduced as an example, together with the story of Dubà'a bint Àmir, who performed 


the raiüâ/naked, and brought about this tradition. Other examples are taken from épisodes of the history of Islam, such as the caliph Umar, who, 
despite being known for his jealousy and his piety, aUowed Alî to see his wife unveiled and did not prohibit this.^3 
19 According to the alleged authors of the risâla, there is nothing against this practice in the religions sources except the spécifie laws concerning 
the wives. Respectable figures of Islam with great expertise in law such as 'Umar, Ali, or al-âa'bî, would hâve prohibited this practice if they had 
known any prophétie tradition condemning this. Analogy is also adduced to support this daim: if looking at middle-aged women is not prohibited, 
it should not be considered prohibited when the women are young^'î. As in the aforementioned paragraph rejecting istihsàn, the reasoning is 
extremely restrictive: in absence of any explicit prohibition, this issue is legally indifferent and only narrow-minded people overstep the limits of 
jealousy (hadd al-gayrà) — which should be limited to one’s wives —, and consider the prohibition of looking at women as an obligation and duty 
(ka-I-hâqq al-wà% ibY^. Taking jealousy beyond the limits of that which God has declared harâm is not only futile (bàtil), but proper to frail 
minds like those of women.^® 


The defence of the singing-girls 

20 At this point, the argumentation abandons the general discourse on women and focuses particularly on the slave-girls^^. xhe first point treated 
is the possession of slave girls and their appearance in public. Caliphs and noble men provide a good example of the lawfulness of owning slave- 
girls and enjo5ing their company in the presence of other men: Mu'âwiya used to hâve slave-girls and show them in public^®, and caliphs and 
important people used to employ slave-girls as personal servants who accompanied them in their public appearances^^^ without anybody raising 
any objection.s^ 

21 Having proved that owning slave-girls is licit, the discussion moves on to a particular group of them, the qiyàn, and their spécifie skills. The first 
to be discussed is singing. There is nothing reproachful in singing, as it is based on poetry and music. Poetry is not good or bad per se, as Umar 
b. al-Hattâb said: poetry is a kind of speech that should be judged according to its content, and the addition of melody does not contravene any 
prohibition .31 A prophétie hadît stating that “Some poetry is true wisdom” (înna min al-êi 'r hikmà) is also quoted to defend the lawfulness of 
poetry. As in the discussion concerning jealousy, the conclusion is that there is no legal basis in the Qur'ân and the sunna to consider singing or 
singers unlawful. 

22 Several examples of famous figures of Islam who enjoyed music are mentioned in support of its licitness. The list is striking, to say the least: the 
first example is certainly a pious Muslim, Abd Allah b. G a'far al-Tayyâr, who is said to hâve owned slave girls who sang and also a singing boy 32 ; 
the pious Umar b.'Abd al-'Azïz is also mentioned, as he used to be a singer before coming to the caliphal throne; the remaining examples, 
however, are Umayyad caliphs who did not enter into history as models of virtue: Yazïd b. Mu'âwiya, who used to listen to music; Yazïd b. Abd al- 
Malik, owner of a famous and virtuous qayna named Sallâma; and Walïd b. Yazïd, who was known by his love poetry. Cheikh-Moussa has noted 
the Paradox of using these examples to defend the lawfulness of singing, when these caliphs are presented in the historical chronicles as epigones 
of the moral laxity and the dissolute life of the Uma 5 xads .33 

23 For Cheikh-Moussa these passages are an ironie reference to the faulty argumentation of those who defend the lawfulness of singing: the 
doubtful moral authority of the figures used to support their daim would be incompatible with the rightfiil position they intend to defend, and the 
reference to the ominous Umayyad caliphs would achieve the contrary effect and undermine their arguments. However, the Uma3yad caliphs were 
not universally regarded as impious in time of al-G àhiz; in fact, they enjoyed great acceptance among certain groups of the urban milieu 
associated to the ahl al-hadît, to the extent that some of them excluded Ali from the a’immat al-hudâ and included Mu'âwiya and his son Yazïd 
among them .34 Ibn Qutayba mentions them when criticizing the extremism of some muhadditûn who, in their zeal to réfuté the Mu'tazilite theses 
on the createdness of the Qur dn, went as far as to adopt anthropomorphist ideas {tasbïh). The Risâla fi al-nâbita of al-G âhiz is amother example 
of this association of the traditionist milieu both with the Umayyads and anthropomorphism. It would be possible, then, to see in these references 
to the Uma3xads a way of pointing out not only the contradictions of the defenders of the singing-girls, but rather those who held them as role- 
model, the Haswi)^^* who certainly were related to the pro-Umayyad Traditionists and had been the target of al-G âhiz’s darts in numerous 
occasions, among other things because of their extreme religions scrupulosity (_war 'a) 35 . It is pertinent to take this possibility into considération, 
not only because war a was behind the movements that, invoking the doctrine of al-amr bi-l-ma rùf, condemned musicS^; but especially because 
it was based on similar legal principles to those adduced in defence of the qiyàn: whereas for the authors of the risâla everything not explicitly 
forbidden in the Qur'ân and the sunna is legally indifferent and, therefore, licit; for the Haswiyya, an3dhing not expressly sanctioned by the 
rehgious sources is suspicions of being harâm and, consequently, should be avoided .37 

24 The defence of singing reported in this risâla could very well be am allusion to these polemics, and the striking mention of the Umayyad caliphs 
be explained with this interprétation. However, the defence of the singing girls goes further and the line between harâm and halâl becomes more 
bluri’ed: it is no longer the practice of looking at free women and talking with them, or the pleasure of enjoying their company and their music, 
which needs to be justified: the next step in this particular four de force is the description of the arts of coquetry in which the singing girls excelled 
and the discussion of the sexual relations to which this often led. 

25 The first explicit reference to sexual relations with the slaves seems to pose another conundram: it is an anecdote about al-Ma’mün that does 
not présent him in a very positive light. According to the authors, al-Ma’mün was infatuated with one of his wife’s slaves, whom his wife set free so 
that the caliph could marry her, giving her a dowry of ten thousand dirhams. Right after the consummation of the marriage, al-Ma’mün let her go 
and paid her the money. 3 ® If anything, this example seems to justify temporary marriage. Similar strategies are ascribed to the slaves who beguile 
their clients into marrying then to calm a passion that expires the very moment it is consummated 39 , and the muqayyinün to whom al-G âhiz 
gives voice at the end of the epistle openly admit that mut a was the hidden intention behind the visits of many of their clients.'’^ 

26 Cheikh-Moussa argues that the association of al-Ma’mün with the owners of slave-girls and the authors that sign the epistle cannot be 
understood but as a satire, as it would hâve been highly improbable that al-G âhiz would hâve assimilated the practices of the admired Abbâsid 
caliph to those of the lovers of singing-girls. We cannot exclude the possibility that this reference, like those of the Umayyads, may hâve conveyed 
an ironie meaning. However, the reference to al-Ma’mün can also be considered pertinent and logical for two main reasons: on the one hand, the 
presumed authors of the letter were attached to court figures who represented the cultural and legal héritage of al-Ma’mün; on the other hand, 
several sources include, among the polemical measures adopted by al-Ma’mün, the acceptance of temporary marriage (muf 'a). 4 ’ 

27 Al-G âhiz himself dealt with this issue in one of his works. The extant fragments of the Kitâb al- abbâsiyya discuss the unlawfulness of two 
polemical measures taken by the first two caliphs: Abü Bakr’s rejection of Fâtima’s daims over the inheritance of Muhammad, concretely the 
estâtes of Fadak and Haybar; and Umar’s prohibition of the two modalities of temporary marriage, the tamattu ' on the pilgrimage and the mut'at 
al-nisâ’A^ Al-G âhiz’s treatise relates the opinions of those who refuted the decisions of Abü Bakr and Umar on the basis of the principles 
governing the abrogation of Qur'ânic verses, wrongly applied by both caliphs; for them, the révocation of these decisions was correct. Although no 
mention is made of al-Ma’mün in the few passages that hâve survived from this treatise, we know that al-Ma’mün revoked both measures and the 
most plausible interprétation of these fragments is that they may hâve been part of a polemic concerning the controversial religions policies of this 

caliph.'is 

28 The prosopographical study carried out by Nag m and Cheikh-Moussa allows us to situate the alleged authors of the Risâla fi al-qiyân in the 

human cartography of the early Abbâsid period44. Ail the figures mentioned in the introduction belonged to the circles of the Abbâsid court, and 
almost ail of them seem to hâve been related to one of al-G âhiz’s patrons, Muhammad b. Abd al-Malik Ibn al-Za3yât. Ibn al-Za3yât was vizier for 
al-Mu'tasim and al-Wâtiq during the Mihna period, between 221/833 233/847, until he fell into disgrâce with al-Mutawakkil, who ordered his 

imprisonment, torture and execution. 

29 The opposition between the members of the court and the urban ‘ulamâ’ during this period has been thoroughly studied. Al-Ma’mün’s religions 
policies and their continuation until the caliphate of al-Mutawakkü hâve been interpreted either as an attempt to restore for the caliphate the 
rehgious authority once associated to the person of the caliph, in opposition to the daims of the increasingly influential urban religions scholars ;45 
or as an authoritmian hiatus in the traditional coopération of caliphs and scholars."’^ In any case, the clash between the courtly elites, among 
whom the authors of the Risâla fi al-qiyân should be included, and sectors of the urban milieu that became the seed-bed of the addressees of the 
epistle, the Haswiyya, provide a plausible context to interpret this text and could explain the use of al-Ma’mün as an intellectual reference for this 
particular interprétation of the law. 

30 Does it mean that the defence of sexual intercourse with singing girls is related to al-Ma'mün’s révocation of the prohibition of mut a? Even if 
the arranged marriage of the slave of al-Ma mün’s wife could be interpreted as a different modality of union, the anecdote about al-Ma ‘mün’s 
ephemeral marriage is not innocent at ail and the audience of this risâla would hâve perceived a clear allusion to the caliph’s position with regard 
to mut'a; furthermore, the final speech of the muqayyinün expücitly refers to temporary marriage as a non-recognised but obvious method of 
having sexual relations with the qïyân.471 do not think, however, that the entire debate could be reduced to this simplistic dichotomy opposing the 
antagonistic discourses of the court elites and the urban ulamâ’. 


The qiyàn and the limits of legal interprétation 


31 


The polemic that the Risalafi al-qiyan addresses is more sophisticated than that and echoes legal discussions that, already in time of al-G ahiz, 
occupied the minds of important jurists. It is true that the epistle has an overall satirical tone, but satire is only possible because the interlocutors 


base their arguments on a shared paradigm, which is applied to discuss the lawfulness of ail the practices considered in this epistle: looking at 
women and taUdng with them, owning slaves and displa5dng them in presence of other men, admiring the musical arts of the singing-girls and, 
eventually, enjoying their amatory skills. 

32 The arguments conveyed by al-G àhiz are part of a scholarly polemic, an internai debate among jurists for which, despite the scarcity of legal 
sources from the ninth century, it is possible to fmd some evidence. The main topic of this risâla, at least in terms of fiqh, is the définition of the 
limits of legal prohibition. As we hâve seen, it was formulated in a very restrictive way, limiting the scope of legal reasoning fqiyàs) and 
condemning istihsân. These references are by no means a mere rhetorical trick, they point to a seriously debated issue already addressed in a work 
with which al-G âhiz was familiar. In al-ââfi'î’s Risâla, in the midst of a discussion concerning the interprétation of law made by those who give 
priority to reason over révélation fahl al- uqül), the concepts of istihsân and qii/âs are discussed in very similar terms: 

“Do you permit someone to say: ‘I employ istihsân, without using qiyâs fastahsinu bi-gha3T qiyâsj?’ 

Shàfî'ï: In my view; that is not permissible -though God knows best- for anyone. It is only for the ahl al- 'ilm to express [legal] 
opinions, and not for others [innamâ kân li-ahl al- ilm an yaqülü dün ghayrihim], so that they express [legal] opinions that are 
related to a revealed text, by adhering to it, in situations for which there is no [directly opposite] revealed text, by analogizing from 
the revealed text [li-an yaqülü fi al-khabar bi- ttibâ ihifimâ laysa fihï al-khabar] bi l-qiyâs alâ al-khabar]. 

If it were permissible to invalidate qiyâs, then it would be permissible for the ahl al- uqül, who are other than the ahl al- ilm, to 
express opinions concerning matters for which there is no revealed text [khabar], according to whatever mere preferences [istihsân] 
they happen to hâve at hand”^^. 

33 The interlocutors of al-ââfi‘ï in this passage, the denominated ahl al- uqül, can hardly be related to the Haswiyya fustigated in the Risâla fi al- 
Qiyân. But it would be an error also to consider that Mu'tazilites such as al-G âhiz would fall into this category without further considération. The 
principle enunciated by al-ââfi'ï in this passage limits the possibilities of expressing legal opinions to the revealed texts, exactly in the same terms 
as the enunciation made by the defenders of singing-girls in his epistle. 

34 Al-Sâfi‘i also réfutés istihsân in another work entitled Ibtâl al-Istihsân. In this treatise he develops an unusual treatment of legal ignorance 
based on an extremely literalist interprétation of the sources of law.49 When dealing with the obligations of the judge, the limits of legal 
interprétation are defined in similar terms: 

“[There is] the Book, then the sunna, or that upon which the jurists {ahl al- ilm) do not disagree, or legal reasoning based on any of 
these [sources] {qiyâs alâ ba d). It is not permitted for anyone to judge or pronounce afatwâ on the basis of istihsân when istihsân 
is not obligatory {wâjib) and not in any of these cases {ma âni) [i.e. Qur’ân, sunna, ijmâ', and qiyâs]. 

If someone asks: What is the proof that it is not permitted to apply istihsân when it is not included in any of these cases, as you hâve 
mentioned in this book of yours? You should reply: God Almighty said ‘Does man think that he is to be left directionless?’ (Q. 75:36). 

The ahl al- ilm do not disagree upon the Qur'ân concerning that which you already know, that ‘lack of direction’ {sudâ) is that which 
is neither commanded nor forbidden {lâ yu ’mar wa-lâ yunhâ), and he who pronounces afatiuâ or judges on the basis of that which 
has not been commanded has allowed himself [to do it] within the définition of ‘the lack of direction’ {sudâ), and God has made him 
know that he is not to be left directionless”. 5 “ 

35 This descriptions answer to al-ââfi'î’s weU known définition of bayân: the religions sources and the consensus of the ahl al- 'ilm provide enough 
guidance to apply legal reasoning in those cases not specifically addressed by the révélation. God does not leave people directionless, as He always 
provides dalâ il that may be interpreted, but istihsân is not a valid hermeneutical technique. The most significant aspect of this treatise is precisely 
the treatment of the limitations of legal reasoning, which are discussed by al-ââfi 'ï as a conséquence of the ignorance of law: 

“It is incombent upon the judges only to accept but the justice concerning that which is évident { 'adlan fi al-zâhir); the 
characteristics of justice among them are known and I hâve described them in another place. There may be justice in that which is 
évident (fi al-zâhir) and that which it conceals (fi sarïri-hi) be not just, but God has not imposed a moral obligation [upon his 
subjects] {lam yukallif-hum) concerning those things for whose knowledge he has not provided a means of attaining {sabïl ilâ ilmi- 
hi), and he has only imposed on them, whenever possible, but to reject those who openly act {man zahara min-hu) against that 
which they consider justice”. 5 ^ 

36 In his Risâla, a similar statement is made concerning the évaluation of witnesses: 

“We are legally responsible for accepting the fitness of a man [who testifies] on the basis of how he appears to us [ma zahara lanâ 
minhu]. We mau'ry him off or make him an heir according to how his religion looks on the surface [ma yazhar lanâ min islâmihi]” 

37 However, the examples that illustrate the theoretical formulations of the Ibtâl al-istihsân seem to be based in an almost literal interprétation of 
the sources, and the prohibitions they discuss limited to that with is explicitly forbidden in the revealed texts .53 

38 As we hâve seen, the réfutation of istihsân in the Risâla fi al-qiyân is very similar to that of al-ââfi'ï, but the concomitances between both works 
do not stop here; the way al-G âhiz addresses the problem of evaluating évident acts {zâhir al-umür) is analogous to al-ââfi'ï’s treatment and 
employa a very similar formulation. The muqayyinün report that some people condemn the houses of singing-girls adducing that those who 
frequent these places do not do so with the purpose of listening to their music or purchasing them, but with the intention of having sexual 
intercourse with the slaves. The answer given to this accusation is based, precisely, on the limitation of the legal judgements to those acts that are 
public and évident: 

“Judgements are only applied to the évident acts (zâhir al-umür) and God has not imposed upon his subjects the moral obligation 
{lam yukallif) of judging according to the hidden (bâtin), nor of taking action concerning their intentions {al- amal alâ al-niyyât). 

Thus, a man is considered Muslim (yuqdâ li-l-rag ul bi-islâm) on the basis of how he appears {bi-mâ yazhuru minhu). He may 
inwardly be a heretic, or considered the legitimate son of his father when, perhaps, the father whose paternity he daims did nor sire 
him; however, since he was born in his bed and it is known, his origin is traced back to him. If it were a duty (kullifa) upon the one 
who testifies for a man in any of these two cases to tell the truth, there could not be testimony on this matter. Those who attend our 
assemblies do not evidence anything of that which is attributed to them, and if they did it and we turned a blind eye to it, then we 
would not incur any sin ”.54 

39 The textual complexity of this epistle and the lack of information about the circumstances of its composition do not allow us but to speculate 
about the significance of these references. Although the textual evidence is not conclusive, the parallelism between these passages and al-ââfi'ï’s 
considérations seems clear and, due to al-G âhiz’s familiarity with al-ââfi'ï’s Risâla, we would not be on the wi’ong path if we were to consider that 
he was making explicit reference to his thesis on istihsân. Nevertheless, the intention behind the particular use of this legal argumentation in the 
Risâla fi al-qiyân is quite different. In fact, al-G âhiz and al-ââfi'ï part ways the very moment these theoretical disquisitions are put into practice: 
al-ââfi' 1 is interested in the practical conséquences of the ignorance of law; but the conséquences that al-G ahiz discusses in his epistle are those 
which resuit from the ignorance of the acts themselves and the fact that no judgement can be based on intention. 

40 It would be possible, as Cheikh-Moussa argues, that the use of solid legal arguments to build the defence of the singing-girls, and the 
engagement in real polemics debated at the Abbâsid court in the time of al-G âhiz were a narrative device used to emphasise the absurdity of this 
position. However, the fundaments of the reasoning are completely cohérent with the overall argumentative line, and, as I will try to argue, the 
justification of sexual intercourse with slaves was by no means absurd in this context. If these arguments can be considered satirical is precisely 
because they can be read literally. 


The spirit of the law vs. the letter of the law 

41 The emphasis on the limits of the practices rendered harâm, the restrictive -almost literalist- treatment of the revealed sources, and the 
réfutation of istihsân point to a debate focused on theoretical legal problems. However, the insistence on judging uniquely the évident indicia 
{zâhir al-umür), the reference to the testimony of the witness and the formulation of many of the anecdotes seem to point in the opposite 
direction, to the realm of praxis. This apparent contradiction is solved in the last stage of the risâla, when we hear the allégations of the owners of 
the slave girls whose names, real or not, are given by al-G âhiz. 

42 The muqayyinün do not only defend the nobility of their occupation, but also its licitness. The basis for this point is that the alleged sexual 
relations with the slaves, when they exist, can only be interpreted as the licit conséquence of a perfectly legal contractual procedure. Concretely, 
they daim that those who can differentiate between permitted and prohibited (farq mâ bayna al-halâl wa-l-harâm) would not fmd amything 
illégal in proxenetism (kash).^^ Selling a slave and bu3dng her again for a lower price, once the passion of her buyer has dissipated and he wants to 
send her back to her former owner, is perfectly licit; and if the intention of the clients who visit their girls is to arrange a temporary marriage 


{yakùnu qasduhu li-I-mut 'a), they ask, what discredited should be attached to them?^^ Indeed, they are applying the principles exposed at the 
beginning of the epistle: enjoying the company and musical skills has not been rendered haràm by God, therefore it is completely lawful; as for 
their trade, their transactions are perfectly legal, as the ahkâm can only be based on évidences, not on the hidden intentions of their clients. 

43 This last affirmation, sustained on the repeated arguments conceming the limits of legal interprétation, is the perfect corollary to this 
fascinating tour de force in defence of the singing girls, and discloses the underlying logic of the epistle: it is the letter of the law which counts, not 
its spirit. It also points to the legal polemic to which this treatise of al-G âhiz ultimately answers: the debate conceming the mahârig fi al-fiqh or 
hiyal fi al-fiqh, the legal tricks or devices used to achieve an objective, sometimes illégal, through apparently legal means. It is within the broad 
framework of reference of fiqh and the particular context of the polemics conceming hiyal where the Risàla fi al-qiyân reveals ail its rich 
complexity. 

44 Several treatises that bear testimony to the vividness of the discussion of hiyal in the early 'Abbasid period hâve survived. It was Joseph Schacht 
who made the greatest contribution to the study of this subject with the édition of four treatises on hiyal, three Hanafi and one Sâfi'ï. Two of the 
Hanafî treatises were written in the third/ninth century: the Kitâb al-mahârig fi aZ-Aiya/by Muhammad b.al-Hasan al-Saybânï (d. 189/805), and 
the Kitâb al-hiyal wa-l-mahàrig by Ahmad b. Umar al-Hassâf (d. 261/874); th^ third one is a commentary of al-âaybânî’s work by Muhammad 
b.Alimad al-Sarahsî (d. 448/1056), included in his Kitâb al-mabsüt. The fourth one, entitled Kitâb al-hiyal fi al-fiqh, was written by the âàfiite 
jurist Mahmüd b.al-Hasan al-Qazwïnï (fl. 440/1048), although we know that at least two other âàfi'ite treatises on hiyal were written prior to the 
fourth/tenth century^'". 

45 For Schacht, the discussions on these legal devices aimed to fill the gap between legal theory and social praxis^®. The pious jurists of the 
first/seventh century formulated the legal mies in such a rigid manner that it prevented the development of varied commercial activities. Like 
Roman commercial law, which complemented the formai and rigid ius civile, hiyal would provide a valid way to overcome these limitations.59 

46 Schacht’s thesis hâve been revised in the last years, notably by Satoe Horü, who has criticised the sharp distinction he posited between theory 
and practice and emphasised the rôle that the hiyal played in the theoretical discussions of jurists attached to different schools, not only Hanafïs. 
Precisely, one of the arguments upon which Horü draws attention to signal the importance of taking seriously the juristic understanding of hiyal is 
that, according to the remarks made by al-Hassâf in the introductory chapter of his Mahârig , “a legal act must be judged according to its 
appearance, irrespective of the real intentions behind it”.^“ 

47 Although al-Haçsâf does not use the expressions zâhir or bâtin, his définition of hila is based in the opposition of dealings (mu âmalât) and 
suspicion {subha, wahm): 

“There is nothing wrong in the legal devices Qiiyal) conceming that which is licit (fimâ yahallu) and admitted {yag üzu). The legal 
devices {hiyal) are something with which a man escapes from sins {al-maatim) and prohibition {al-harâm) and finds an exit 
{yahrug u) with it towards that which is licit {halâï). In this and similar things there is nothing wrong. The only thing blameful in 
this is when a man uses a legal device (yahtâlu) against the rights of another man in order to prove him to be wrong (yabtuluhu), or 
when he uses a legal device on something wrong untü it becomes doubtful {hattâ yuwahima) or applies it to something to create 
doubts about it {subha). As for that which corresponds to the method that we hâve described, there is nothing wrong, and this is a 
book in which there are things that people need regarding their dealings (mu âmalâtihim) and issues (umür)”.^^ 

48 Al-Hassâf also States clearly that legal judgement cannot be based on intentions: “the intention {niyya) of someone does not change any of the 
legal decisions stipulated by God Qiukm min ahkâm Allâh), nor does it remove him from his position”.^^ 

49 It is beyond doubt that the arguments conveyed by al-G âhiz address similar legal problems, but two questions remain open: first, can we fmd 
any direct relation between the singing girls and the treatises on hiyal? Second, were the members of the Abbâsid court mentioned in the 
introduction and the Haâwiyya related to these particular polemics? 

50 The answer to the first question is, to a great extent, provided by al-G âhiz himself. As we hâve seen, the way of acquiring a slave described by 
the muqayyinûn is a legal device that conceals a temporary marriage. The anecdote where Umm G a'far, al-Ma'mün’s wife, manumits her slave so 
that his husband could marry her and divorce her once he has sated his passion is also one of these hiyal. Even the anecdotes about free women 
reproduce the t5q)ical casuistry of this literature: someone wants to marry a woman whose former husband has divorced under certain condition 
{sart), and a legal device is applied to solve this problem. The épisode conceming Umar b. al-Hattâb is one of these cases. 'Umar married Àtika 
bint Zayd b. Nufayl after she became a widow and had received part of her former husband’s possessions on the condition of never remarrying. 

Umar found a way to break this promise by stipulating that he should give her an équivalent sum of money, and that she should distribute it in 
alms.^3 Though apparently less contrary to the spirit of the law than the former example, the objective of this measure was none other than 
breaking a promise, one of the main subjects of the treatises on hiyal. 

51 If we pay attention to the taxonomy of the cases contemplated in these treatises, marriages with free women and slaves hold a privileged 
position. In the introduction of the commentary of al-âaybânï’s Kitâb al-mahârig fi al-hiyal made by al-Sarahsï, these are precisely the main 
causes adduced in order to prove the need of hiyal: 

“He who scmtinises the legal judgements {ahkâm al-sar ) finds that ail kind of acts answer to the description [of hïla]: if someone 
loves {ahabba) a woman, when he asks: ‘what is the legal device {hila) for me to achieve her?’, the answer is: ‘marry her’; if he is 
infatuated with a slave {hawâ g âriya) and asks: ‘what is the legal device {hila) for me to achieve her?’, the answer is: ‘buy her’; 
when he does not like the company of his wife and asks: ‘what is the legal device Qnla) for me to separate from her?’, the answer is: 
‘divorce her’, and if, after divorcing her, he regrets [his decision] and asks about the legal device Qnla) to solve this, the answer is: ‘re- 
marry her {râg g a 'ahâ)’; and after divorcing her three times, if she repents from her bad conduct and they both ask about a legal 
device {hïla) for them, the answer is that the legal device {hila) consista in marrying her with another husband who should hâve 
sexual intercourse with her. 

Those who abhor the use of hiyal in legal decisions, in reality, abhor legal decisions themselves, and only those who hâve little 
attention fall in this confusion”. 

52 If we were to evaluate this passage by appl3nng the same criterion used to read al-G âhiz’s epistles we should conclude that this is a fine example 
of irony, but it is not: the Muslims jurists on the third/ninth century took this issue very seriously. Al-Sarahsï’s commentary begins with a defence 
of hiyal from the attacks of those who, in his opinion, are ignorant {g uhhâl), misérable {mukâsafa) and incapable of doing a proper analysis of 
the sources of law {qillat al-ta 'ammur).^^ This commentary was written in the first half of the six/eleventh century, but, as we hâve seen in the 
case of al-Hassâf, the treatises that hâve survived from the fourth/ninth century also adopt a défensive tone. Since we cannot consider that the 
defence of hiyal was exclusively Hanafî, we cannot ascribe its critics to one spécifie school or orientation. However, both the especial involvement 
of the early Hanafi school in the development of hiyal and the anti-Traditionist theological positions of Abù Hanïfa and his followers are weU 
known.*^^ The ascendancy of illustrious scholars related to the Basran or early Hànafi schools over the caliphal court is also well attested; we only 
need to think of Abü Yüsuf — represented in the Alflaylâ wa-laylâ as a master of hiyal\^ 7 —, Yahyâ b.Aktam, or the patron of al-G âhiz and Ibn 
Hanbal’s archenemy, Ibn Abï Du àd. 

53 It is also possible to find evidence of a clearly belligerent position against hiyal in the Traditionist milieu where those whom al-G âhiz 
pejoratively denominated Haswiyya belonged. No less a scholar than al-Buhârï included a chapter condemning hiyal in his collection of hadît, 
which begins with a prophétie hadît stating that God rewards people according to their intentions (a 'mâl bi-l-niyya)^^, and includes an explicit 
condemnation of the hiyal used to arrange a temporary marriage. Al-Buhârï, on the authority of Ali, reports that the Prophet forbad the practice 
of mut a on the day of the Battle of Haybar: some people consider that the legal devices applied to arrange a temporary marriage {ihtiyâl hattâ 
tamatta 'a) render the marriage invalid {al-nikâh fasid), others argue that the marriage is valid {g â'iz), but its condition is invalid {al-sart 
bâtil)^^. The same reasoning is repeated in the commentary of a hadît condemning a legal device used to avoid paying the dowry denominated 
szpâr^". 

54 The quarrel between the members of the court presented as the alleged authors of the Risâlafi al-Qiyân, the muqayyinn, and their intellectual 
interlocutors, the Haâwiyya, echoes this polemic and applies the same legal arguments to the defence of the singing girls and the pleasures of their 
mag âlis. As we hâve shown, the legal basis for this defence is by no means a sophistic inversion of the sarï'a, but a reasoned and cohérent 
reflection upon the hermeneutical techniques that allow legal interprétation and its limits. 


Conclusions 


55 The aim of this article was to emphasise the importance of legal disquisitions for the proper understanding of the Risâlafi al-qiyân. In the light 
of these conclusions, however, we need to ask an obvious question: how can we harmonise this reading with the solid ethical considérations 
discussed in the epistle? The metanarrative twist of the last paragraph offering three authorial ascriptions —which Pellat did not considered part 
of the work—, suggests that this risâla may hâve been conceived as an intellectual game. The moral distance between the proper —and ethical— 
interprétation of law and the legal —yet unethical— devices used to render it practicable may hâve been for al-G âhiz proportional to that which 
separated hubb and isq. I would like to propose, however, an alternative reading: would it be possible to understand this discourse on love as a 
subversion of the moral principles on which it relies, in the same way that legal principles were manipulated to defend the singing-girls? 


56 If, rather than as a critique of the singing-girls, we read the censure of infatuation as part of a discussion between the noble men, who want to 
enjoy the pleasures provided by the slave-girls, and the muqayyinün, who are interested in prolonging this passionate State, this argumentation 
acquires a different meaning which may be compatible with the discourse on law. 

57 The dangers of the singing-girls denounced by al-G àhiz, who speaks in first person in these passages, are based on the passion they inspire and 
its conséquences for the physical and mental health of the infatuated client. Unlike the pure sentiments inspired by love, passion disappears as 
soon as the object of desire is attained. If there is nothing illégal in this practice, then the only obstacle between those who want to enjoy the 
company of the singing-girls and the object of their passion is the dilatory practices of the muqayyinün who seek to increase their benefits and 
know that, when the lover possesses the beloved, passion ends and their profits diminish^^. From this perspective, al-G âhiz’s discourse on love 
could hâve also been aimed at supporting the arguments of the authors of the epistle: enjoying the company of singing-girls is a licit and 
acceptable practice whose only danger lies in the greed of their owners, always eager to play with the feelings of the clients infatuated with their 
slaves; but if passion could be easily sated by attaining the object of desire through lawful means, then décorum and muru a would remain intact. 
Thus, both the discourse on law and the discourse on love could hâve been used to build the arguments of the authors of the epistle: the first is 
addressed to the Hàswi5^a, the second to the muqayyinün. 

58 This subversion of the ethical principles of law and love can only be understood as irony. As in other treatises of al-G âhiz, the humoristic effect 
of this text dépends to a great extent on the ignorance of those who are incapable of understanding the subtleties of his reasoning. The narrative 
device that explains the satirical nature of this masterpiece is not the humoristic face value of the opinions of its purported authors, but the use of 
solid and cohérent arguments in defence of immoral practices. 

59 Of course, many of my affirmations are entirely conjectural, but this interprétation offers a possible reading. We are not familiar with the 
conventions goveming this epistle and there is still much research needed to decipher the codes of 'Abbàsid étiquette and how they are related to 
the social logic of texts. The Risâla fi al-qiyân is a paradigmatic example of the problems we researchers hâve to face. This text challenges, 
especially, the generic divisions that afi'ect the study of adab, but also those which affect the study of Islamic law. In this paper I hâve tried to 
demonstrate thaï fiqhn'est pas seulement un autre élément du cabinet de curiosités d'al-âhiz. Son lien intellectuel avec des personnalités telles que 
al-âàfi'î peut éclairer de nombreux aspects de son travail. Inversement, l'utilisation par Al-àhiz de principes herméneutiques sophistiqués 
témoigne de la mesure dans laquelle la théorie juridique avait imprégné la société bAbbàsid à partir du troisième / neuvième siècle. A cet égard, il 
ne serait pas exagéré d'affirmer que les historiens de la littérature devraient garder à l'esprit les polémiques juridiques lors de la lecture d'al- 
G âhiz, et qu'al-G àhiz est l'un de ces auteurs que les historiens du droit islamique devraient lire. 
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3 See Sicard 1987, Cheikh-Moussa 1990 and Gordon 2009. 

4 Ibn Qutayba, Muhtalif al-hadîi, p. 59-60. 

5 On al-G âhiz’s life and career see Pellat 1953. 




6 Pellat 1984, subn. 75. Bâqillânî, /j'âz al-Qur 'ân, p.377. 

7 Edited in Van Ess 1976. 

8 Montgomery 2005. 

9 Lowry 2007, p.51-55. 

loAl-G âhiz refers to al-Sâfi ï as the author ofthe i?jsâ/a_/ï ûtiâfAaèar a/-ujâ/fid, seeAL-G Âhiz,RisâîafifadîHàsim alâ Abdaî-Sams,p.106. 

11 Al-G âhiz makes a consistent use of Sâfi'ite hermeneutics especially in the Kitâb al-'utmâniyya. I hâve analysed al-G âhiz’s treatment of the Qur’ân in this 
treatise, see SÂnchez (forthcoming). 

12 Cheikh-Moussa 1990, p. 101. 

13 Cheikh-Moussa 1990, p. 89-95. 

14 A good example of this considération is Pellat’s taxonomy in his collection of translations from al-G âhiz’s treatises, see Pellat 1984. 

15 Cheikh-Moussa 1990, p. 103. 

16 al-G Âhiz, Risâîa fi al-Qiyân, 16 § [hereafter qiyân, the references are to the paragraphs of Beeston’s édition. Although I hâve closely followed Pellat and 
Beeston’s translations, the passages translated in this article are my own]. 

17 Qiyân, §7 .1 hâve followed Beeston’s translation. 

18 Qiyân, § 7. 

19 Qiyân, § 8. 

20 Qiyân, § g [I47;l2fl. 

21 Qiyân, ^ 10-11. 

22 Qiyân, § 11. 

23 Qiyân, § 14. As Cheikh-Moussa has noted, the story is rather different in other sources, where Umar asks his wife to wear a veil, see Cheikh-Moussa 1990, 
p.iio. 

24 Qiyân, §25. 

25 Qiyân, §25. 

26 Qiyân, §27. 

27 The change occurs in Qiyân, §28. 

28 Qiyân, §19. 

29 Qiyân, §20-23. 

30 Qiyân, §23. 

31 Qiyân, §31. 

32 Qiyân, §28. 

33 Cheikh-Moussa 1990, p. 108-110. 

34 Ibn Qutayba, al-lhtilâfjï al-lafz, p. 35-36. 

35 On al-G âhiz’s critique of religions scrupulosity, see Cooperson 2009. 

36 Cook 2000, p. 90-91. 

37 See Cook 2000, especially the section on the Hanbalites of Baghdad, p. 87-105. 

38 Qiyân, §24. 

39 Qiyân, § 50. 

40 Qiyân, §59. 

41 AL-KHAtÎB al-Bagdâdî, Ta’rikh Baghdâd, XIV, p.201; al-Subkî, Tabaqât al-Shâfi iyya al-Kubrâ, II, p.57. According to these sources, al-Ma’mün finally 
recognised that mut a should be prohibited after the Hanafî Yahyâ b. Aktam proved the soundness of a prophétie hadît forbidding it. Ibn Taghrî Birdï, al-Nug ûm 
al-Zâhira, II, p. 292; and Ibn Khâllikân, Wafayât al-a ’yân, V, 200. 

42 al-G Âhiz, Kitâb al- dbbâsiyya. 

43 For a recent analysis of al-Ma mün’s vindication of his religions authority vis-à-vis AbüBakr and Umar which also refers to al-Ma mün’s messianic beliefs, see 
Yücesoy 2009, p.i3of. 

44 Cheikh-Moussa 1990, p. 88-95. 

45 LAPIDUS1975, Crone and Hinds 1986 

46 Zaman 1997. 

47 Qiyân, §59. 

48 AL-SÂFi 'ï, Risâla, §1456-1458 .1 am quoting the translation of Lowry 2007, p.290; the terms between brackets are his. 

49 On this treatise see Lowry, “Ignorance of the Law is Sometimes an Excuse: al-Shâfi'î’s Ibtâl al-Istihsân and the Construction of Juristic Authority” unpublished 
paper presented in the 5fh Meeting ofthe School ofAbbasid Studies. 

50 al-Sàfi'ï, Ibml al-Istihsân, p. 68. 

51 AL-SÂFi'î, Ibtâl al-Istihsân, p. 72. 

52 AL-SÂFi‘ï, Risâla, 1350 §; I hâve quoted Lowry’s translation cf. Lowry 2007, p. 148. 

53 Joseph Lowry has suggested that this could be a concession to the thesis of the Zâhirîs, who, of course, also refuted istihsân. We know that the son of the 
founder of the school, Muhammad Ibn Abï Da ùd included a réfutation of istihsân in his manual of jurisprudence, some of whose fragments bave survived in 
quotations transmitted by al-Qâdï al-Nu'mân, (see Stewart 2002). 

54 Qiyân, §37. 

55 Qiyân, § 59. 

56 Qiyân, § 59. 

57 See ScHACHT 1926 and Horh 2002. 

58 SCHACHT 1926, p.211. 

59 SCHACHT 1952, p.327. 

60 Horh 2002, p. 316. 

61 AL-I^ssÂF, Kitâb al-hassâffi al-mahârig , p. 4. The last sentences concerning the wrong practices that should be censured are repeated literally in al-Sarahsï’s 
commentary of al-Saybânï, p. 88-89. 

62 al-Hassâf, Kitâb al-hassâffi al-mahârig , p. 7. 

63 Qiyân, §14. 

64 AL-SARAhsî, Kitâb al-Mabsût (reproduced in al-Saybânî, Kitâb al-mahârig 'fi al-hiyal), p. 77. 

65 AL-SARAhsî, Kitâb al-Mabsût, p. 77. 

66 Melchert 1997, p. 32-38. 

67 Melchert 1997, p. 9. 

68 AL-BuhÂRÎ, Sahih, n.°6553. 

69 AL-BuhÂRÎ, Sahih, n. 6560. 

70 AL-BuhÂRÎ, Sahih, n. 6559. 

71 Qiyân, §57. 
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